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Def endant s. )

This matter is before the Court onthe notion for summary
judgment fil ed by def endant O tumwa Conmuni ty School District (#21).
Plaintiffs allege that in April 1997 G nny Gordon, an el enentary school

student, was sexual | y abused by def endant Har ol d Ski nner, an enpl oyee
at Lincoln El enmentary School in the Gtumva Conmunity School D strict
(hereinafter "the District”). The Conplaint states clains (1) agai nst
bot h def endants for violationof Title |l Xof the Educati on Amendnent s

of 1972, 20 U.S.C. § 1681-1688; (2) agai nst bot h def endant s under 42
U S.C 81983 for violating G nny Gordon's constitutional rights; (3)
under state | awagai nst def endant Ski nner for intentional infliction of
enotional distress and battery; (4) against the District under state

| aw f or respondeat superior liability and negligent hiring, retention

and supervi si on of Skinner; and (5) for | oss of parental consortium

agai nst both defendants.



Def endant Ski nner has been served but has not appeared
or answered. Default has been entered and proceedi ngs agai nst
hi m have been bifurcated for separate determ nation. Plaintiff
and the defendant District have consented to proceed before a
United States Magi strate Judge and the case was referred to the
undersigned for all further proceedi ngs on August 25, 1999. See
28 U.S.C. § 636(c).

The District's notion cane on for hearing on June 28, 2000.
At t or ney Andr ew Bracken appeared for t he def endant. Attorney Andrew
How e appeared for plaintiffs. The matter is fully submtted.

l.

The nmotion for summary judgnment is subject to the
follow ng well-established standards. A party is entitled to
sunmary judgnment only when the "pl eadi ngs, depositions, answers
to interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genuine issue as to
any material fact and that the nmoving party is entitled to

judgment as a matter of |aw Hel m Financial Corp. v. MVA

Railroad, Inc., 212 F.3d 1076, 1080 (8th Cir. 2000)(citing Fed.

R. Civ. P. 56(c)); accord Bailey v. USPS, 208 F.3d 652, 654 (8th

Cir. 2000). An issue of material fact is genuine if it has a

real basis in the record. Har t nagel v. Norman, 953 F.2d 394,

395 (8th Cir. 1992) (citing Matsushita Elec. Indus. Co. V.




Zenith Radio Corp., 475 U S. 574, 586-87 (1986)). A genui ne
issue of fact is material if it "mght affect the outcone of the
suit under governing law." Hartnagel, 953 F. 2d at 395 (quoting

Anderson v. Liberty Lobby., Inc., 477 U S. 242, 248 (1986)); see

Rouse v. Benson, 193 F.3d 936, 939 (8th Cir. 1999).

I n assessing a notion for summary judgnment a court nust
determ ne whether a fair-m nded jury could reasonably return a
verdict for the nonnoving party based on the evidence presented.

Anderson, 477 U.S. at 248; Herring v. Canada Life Assurance Co.,

207 F.3d 1026, 1030 (8th Cir. 2000). The court nust view the
facts in the light nost favorable to the nonnoving party, and
give that party the benefit of all reasonable inferences which

can be drawn from them Mat sushita, 475 U.S. at 587; accord

Lanmbert v. City of Dumas, 187 F.3d 931, 934 (8th Cir. 1999);

Kopp v. Samaritan Health System lInc., 13 F.3d 264, 269 (8th

Cir. 1993). The court's function is not to weigh the evidence
and deternmne the truth of the matter, but to detern ne whether

there is a genuine issue neriting a trial. Gemels v. Tandy

Corp., 120 F.3d 103, 105 (8th Cir. 1997)(citing G ossman V.

Dillard Dep't Stores, Inc., 47 F.3d 969, 971 (8th Cir. 1995));

Johnson v. Enron Corp., 906 F.2d 1234, 1237 (8th Cir. 1990). A

conflict in the evidence ordinarily indicates a question of fact



to be resolved by the jury. Schering Corp. v. Hone Ins. Co.,
712 F.2d 4, 9 (2d Cir. 1983).
1.

The following facts are either undi sputed or represent
the version favorable to plaintiffs. G nny Gordon, now age 10,
is the daughter of Sherry Gordon. They live in Otummva, |owa.
G nny attended the District's Lincoln Elenmentary School in
Otumva. The District is duly organized and exi sting under the
laws of the state of lowa, and it receives federal financial
assi stance for its public education program

Def endant Harol d Francis Skinner is a 72 year-old mal e.
During the early to m d-1990's Skinner was a volunteer and | ater
t he volunteer coordinator at Lincoln. He volunteered hundreds
of hours to the school. His grandchildren attended the school.
He was well known and |iked by students and staff who referred
to himas "G anmpa" or "G anpa Skinner."

Two i nci dent s i nvol vi ng Ski nner preceded hi s enpl oynment
with the District. On Friday, Septenber 29, 1995, a parent
conplained to the principal at Lincoln, Kevin Farnmer, that after
her daughter hugged Ski nner, he kissed her on the Iips, was sl ow

to rel ease her fromhis enbrace, and patted her on the rear end.



(Farmer Depo. at 22-23;! Def. Ex. 12).? Farnmer initiated an
investigation and called Skinner in for an interview that
eveni ng. (Farmer Depo. at 23; Def. Ex. 12). Skinner admtted he
had been in the building to pick up his grandchild. VWile there
a student approached him to give him a hug. Skinner denied
maki ng any facial contact or kissing the student, and asserted
t hat any touching of the rear end, if it happened at all, was
strictly an accident. (Farmer Depo. at 23; Def. Ex. 12). Farner
at that tinme told Skinner not to come into the school wuntil
further notice.

Farmer reported the results of his investigationto the
parent on Monday, October 2, 1995. He met with the parent and
expl ai ned what he found and told her she could call the police.
Farmer initiated a conference call with the police and the
parent so she could be advised of her options. The parent
ultimtely decided she would not file charges against Skinner.

(Farmer Depo. at 23-24; Def. Ex. 11, 12).

! For the record, two depositions were taken of Farner, one
on April 26, 1998, in the crim nal case agai nst Skinner and one
on Decenber 6, 1999 in the present civil action. Excerpts from
bot h depositions are included in Def. Ex. 2. All references to
"Farmer Depo." are contained in Def. Ex. 2.

2 The <conplaint was initially nade to a substitute
principal, Bill Evans. Farner returned to the school that
afternoon and found Evans and a teacher talking with the parent
and student. (Def. Ex. 12).



Farmer did not think the student was credible and
beli eved the conpl ai nt was unfounded. (Farnmer Depo. at 48-49).
Nonet hel ess, | ater on October 2, Farnmer net with Skinner again,
expl ained the District's expectation of how to return a hug to
a student (patting the student on the back with one hand) and
told himit is never appropriate to make facial contact with a
student. (Def. Ex. 11; Def. Ex. 13).

About a week after this incident a fifth or sixth grade
student raised a concern about Skinner's conduct during a car
ride home from a skating party. (Farnmer Depo. at 24, 28). The
student had just listened to a talk on inappropriate touching
and was not sure if Skinner's conduct was appropriate. (ld.) The
student explained to Farnmer and a school counsel or that she had
been riding next to Skinner in a carload of students and that
Ski nner slapped the top of her thigh. (ld.) Farner, the
counsel or, and the student discussed the incident and concl uded
that the touch was not sonething to be concerned about. (1d.)

In March of 1996, the District hired Skinner as a
substitute crossing guard. (Def. Ex. 9). After he was hired,
Ski nner also worked fromtime to time as a substitute custodian
and teacher's aide or associate. (Def. Ex. 1, 1 7; Farner Depo.

at 5-6).



A third incident of reported i nappropriate conduct by
Ski nner occurred before the incident with G nny Gordon. In |late
March or early April 1997 a substitute teacher reported that
Skinner, while substituting as a teacher associate in the
"Severe and Profound" room had slapped a student who had a
"severe comuni cation disorder.” (Pl. Ex. 6). The student coul d
not communi cate what had happened and had been exhibiting
"extreme behavior." (ld.) Farnmer inquired if the student's
teacher or other classroom aides had seen Skinner slap the
student. They had not. Skinner denied slapping the student.
Farmer exam ned the child and saw no marks on his face. Farner
was not convinced the incident had taken place, in part because
Ski nner and the reporting substitute were conpeting for a
position in the classroom but instructed that Skinner was not
to substitute in that room again. (Farmer Depo. at 77-79; PIl.
Ex. 6).

On or about April 15, 1997, while working as a
substitute crossing guard, Skinner touched G nny under her
dress, on top of her underpants, in the vaginal area. (Def. EX.
1 at § 9; Def. Ex. 4 at 14-19). Skinner allegedly shortly
afterward asked G nny to raise her |egs and spread them apart,
and she said no. (Def. Ex. 4 at 19-21). On a prior occasion

whil e Skinner was working as a substitute teacher's aide in



G nny's classroom he allegedly took G nny's hand and nmade her
hand touch his groin area, on the outside of his clothes. (Def.
Ex. 4 at 24-29; Def. Ex. 8 at Interrogatory No. 12).3

G nny reported both of these incidents to her nother
Sherry Gordon, after school was dism ssed on April 23, 1997.
(Def. Ex. 3 at 12). Ms. Gordon then reported the allegations to
the police and called Farner on April 23. (Def. Ex. 1 at T 10;
Farmer Depo. at 6). The sanme day Farner received the report from
Ms. Gordon, Farmer reported the allegations of abuse to
Superintendent Joe Scal zo, and they took steps to ensure that
Ski nner was not used as a substitute enployee at the schoo
until the allegation was cleared up. (Farnmer Depo. at 10-11).
Farmer al so notified Skinner that the school could not use him
as a substitute enployee at the school until further notice, and
advi sed Skinner to stay away from school prem ses. (lLd.; Def.
Ex. 6 at Interrogatory No. 6). Skinner did not work at the
school after Farmer received the allegation of m sconduct on
April 23, 1997. (Def. Ex. 17). There was no contact between

G nny and Ski nner after the school received Ms. Gordon's report.

3 Not all of the deposition pages cited in this paragraph
are in the summary judgnent record, but as defendant's factual
statenment containing the citations is not disputed and favorable
to plaintiffs, the Court has taken these allegations as true.
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Farmer initiated an investigation of the allegations
on April 24, 1997, by interviewi ng G nny and her sister, Ashley.
(Farmer Depo. at 11-12, 32; Def. Ex. 8 at Interrogatory No. 2).
G nny repeated her allegations of inappropriate touching.
(Farmer Depo. at 14-15). During her interview, G nny's sister
told Farnmer that Skinner had once hugged her, but that it was
not in an inappropriate nmanner. (ld. at 15-16). Farnmer
interviewed Skinner on April 25, 1997. Skinner denied the
al l egations. (Def. Ex. 15). Nonetheless, Skinner resigned on
April 25. (Farnmer Depo. at 25; Def. Ex. 6 at Interrogatory No.
6; Def. Ex. 10). The District conpleted its investigation and
cooperated with | aw enforcenment. (Def. Ex. 6 at Interrogatory
No. 6). On June 29, 1998 Skinner was convicted of two counts of
i ndecent contact with a child, an aggravated m sdemeanor in

vi ol ation of lowa Code § 709.12. (State v. Skinner, FECR004968,

Judgnment Entry (lowa Dist. Ct. Wapello Co. June 29, 1998)).

Plaintiffs do not resi st defendant's noti on except as it
relates tothe Title I X claimand the state | aw negligent hiring,
retention, and supervision claim Therefore, plaintiffs' clains agai nst
the District under 42 U.S. C. § 1983 (Count |11), respondeat superi or
(Count V), and | oss of parental consortium(Count VII), as well as
plaintiffs' clainms for punitive damages against the District will be

di sm ssed wi thout further discussion.



L1l

The | aw provides a difficult hurdle for plaintiffs to
overconeinthis case. TitlelXliability requires ashow ng of actual
noti ce of, and del i berate indifferenceto, Skinner's m sconduct, and
state lawinsulates the District fromtort liability inthe performance
of discretionary functions. Upon careful reviewof the summary j udgnent
record the Court concl udes the evidenceis insufficient tosupport a
finding in plaintiffs' favor on either of these remmining clains.

A Title I X

Titlel Xprovides "[n]o person. . . shall, on the basis of
sex, be excluded fromparticipationin, be deniedthe benefits of, or
be subj ected to di scrim nation under any educati on programor activity
recei vi ng Federal financial assistance. . . ." 20 U.S.C. § 1681(a).
Title I X may be enforced by a private cause of action. Cannon v.

Uni versity of Chicago, 441 U. S. 677, 709, 717 (1979). Sexual abuse or

harassnment of a student by a public school enpl oyee i s acti onabl e sex
di scrimnation under Title I Xfor which nonetary danages are avail abl e.

Franklinv. Gusm nnett Cty. Pub. Schools, 503 U. S. 60, 74-76 (1992).

Franklin, however, did not outline what a Title I X plaintiff nmust

prove. That issue was addressed in Gebser v. Lago Vista Ind. Sch.

Dist., 524 U. S. 274 (1998). CGebser hel d danages may be recover ed under

Title | Xupon a show ng of actual noticeto school officials of sexual

abuse or harassnent and deliberateindifferenceinrespondingtoit.

10



Id. at 290, 292-93. More specifically, toholdthe District Iiablefor
such conduct, plaintiffs nust show(1) "adistrict official wththe
authority to address t he conpl ai ned- of conduct and t ake corrective
action had actual notice" of the discrim natory conduct and (2) was

deli berately indifferent tothe conduct anounting to "an of fici al

deci sion not to renedy the viol ation." Kinman v. Qraha Pub. Sch. D st.,

171 F.3d 607, 610 (8th Cir. 1999)(citing Cebser, 524 U S. at 290).
"Actions and deci sions by officials that are nerely i nept,
erroneous, ineffective, or negligent do not anount to deliberate

indifference. . . ."Doev. Dallas Ind. School Dist., 153 F. 3d 211, 219

(5th Cir. 1998) (sane sex harassment case). |In Gebser, the Court
anal ogi zed the Title I X deliberate indifference standard to t hat
pertaining to nmunicipal liability under § 1983. 524 U. S. at 291; see

Doe v. Gooden, 214 F. 3d 952, 955 (8th Gir. 2000). In that context, the

Suprenme Court has saidthat ". . . "deliberate indifference' is a
stringent standard of fault, requiring proof that a nunicipal actor
di sregarded a known or obvi ous consequence of his action." Board of

Commrs of Bryan Gy. v. Brown, 520 U. S. 397, 408 (1997)(citingdty of

Cantonv. Harris, 489 U S. 378, 388-92 (1989)). Essentially what is

requiredinthis caseis sufficient evidenceto concludethe District
turned a "blind eye" to a known or obvi ous ri sk that Skinner would

sexual |y abuse children. Kinman, 94 F.3d at 467.
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The parties' briefs do not go head to head on t he required
el ements. The defendant District's nmotion primarily chall enges
plaintiffs' evidence regarding deliberateindifference. Plaintiffs
resi stance focuses on the notice el ement.

(i) Notice

Principal Farmer had the authority to address any
nm sconduct by Ski nner as shown by the investigations and actions
taken by himin connection with the incident involving G nny and
t hose which preceded it. The significant facts for notice
pur poses are not those involving the abuse inflicted on G nny.
G nny's report was imediately taken up and Skinner did not
return to work after his abuse was disclosed. Rat her, the
guestion is whether, prior to the incidents involving G nny,
Farmer was "aware of facts that indicate[d] a |ikelihood of

di scri m nation" by Skinner. Mssey v. Akron City Bd. of Educ.,

82 F. Supp. 2d 735, 744 (N.D. Ohio 2000). It is difficult to
defi ne what kind of notice is sufficient, but this Court agrees
with a recent decision in the District of Maine in which that
court stated actual notice "requires nore than a sinmple report
of i1 nappropriate conduct"” on the part of a school enployee but
"the . . . standard does not set the bar so high that a schoo
district is not put on notice until it receives a clearly

credible report of sexual abuse from the plaintiff-student."

12



Doe v. School Admin. Dist. No. 19, 66 F. Supp. 2d 57, 63 (D. Me.
1999). At sone point between these poles a supervisory schoo
official knows, or it should be obvious to himor her, that a
school enployee is a substantial risk to sexually abuse
chi |l dren.

Of the three prior allegedincidents involving Skinner,
only one could provide the requisite notice. The all egation
t hat Ski nner sl apped a seriously inpaired student, even if true,

gave no notice of the likelihood that he woul d sexual |y abuse a

student. See Gebser, 524 U.S. at 291 (sexually inappropriate
comments by a teacher during class were "plainly insufficient to
alert the principal to the possibility that [the teacher] was
involved in a sexual relationship with a student"). The
information about the thigh slapping incident was equally
consistent with innocent behavior. After talking with the
student and a school counselor Farnmer concluded that the
touchi ng was not a concern. Not hing in the summary judgnent
record inpeaches the honesty or reasonableness of that
concl usi on.

The Septenber 1995 allegation that Skinner hugged a
femal e student, acconpanied by kissing her on the lips and
patting her rear end was an al |l egation of sexually i nappropriate

conduct . Returning a hug initiated by a student does not

13



suggest that a school enployee has a propensity toward sexua
abuse. The length of the hug, the kiss and the patting were the
concern and were disputed by Skinner. That these facts were
serious enough to give Farner notice of a likelihood that
Ski nner would sexually abuse another student is open to
question. However, viewng the record favorably to plaintiffs,
t he Court concludes a reasonable fact finder could find fromthe
specificity of the information, its source fromthe student and
her nother, and the manner in which it was reported that the
report had enough indicia of credibility to put the District on
notice that Skinner presented a risk of sexually inappropriate
conduct sufficient to require a response to the allegation.

(ii) Deliberate Indifference

Not every feeble response to a student's conpl ai nt of
sexual l'y i nappropriate conduct by a teacher or school enployee
will insulate a school district fromliability under Title IX
The Court mnust exam ne the "adequacy of the response,” Kinnman,
171 F. 3d at 610, in |light of the "seriousness and credibility of
t he conpl ai nt that puts school officials on notice." Doe, 66 F.
Supp. 2d at 64. This analysis does not invite second guessing
school officials through the application of hindsight. A lack
of response nust, in the circunstances, be inadequate to the

point it ampunts "to an official decision by the recipient

14



[ school district] not to renmedy the violation", the "preni se" of
remedi es avail abl e under Title I X. Gebser, 524 U.S. at 290; see
Ki nman, 171 F.3d at 610.

On each occasion Farner received a conplaint about
Ski nner, he inquired further and, with respect to the Septenber
1995 incident, took corrective action. The focus is on the
Sept enber 1995 inci dent because, as noted previously, the other
two did not give notice of discrimnatory conduct. The
credibility of the information was in dispute. Skinner denied
ki ssing the student, or intentionally touching her rear end, the
nost di sturbing features of the allegation. Mreover, although
the all egations were clearly a cause for concern, they were nmuch
| ess serious than, and not necessarily suggestive of, the type
of indecent contact with Gnny which resulted in Skinner's
crimnal conviction. The fact that Skinner was not a school
enpl oyee at the time is another factor to weigh in assessing
Farmer's response.

Farnmer initiated an investigation as soon as the
conplaint came to his attention. He told Skinner not to come to
the school wuntil the matter was resolved. He talked to the
student and to her nother. He assisted the nother in contacting
the police to discuss the filing of charges. He spoke wth

Ski nner about the allegations. From Farner's interaction with
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Ski nner as a school supporter and vol unteer who donated nany
hours of time to the school, he found it difficult to believe
t hat Ski nner would harma student (Farnmer Depo. at 49; Def. Ex.
12). In the end Farnmer mde a determ nation about the
credibility of the report and concluded the conplaint was
unfounded. (Farnmer Depo. at 49).

Despite Skinner's denials and his own doubts about the
incident, Farmer instructed Skinner on howto return a hug from
a student and told himit was not appropriate for an adult to
have facial contact with a student. The nother of the child
told Farmer she did not think it was necessary for Skinner to be
banned from school prem ses (Def. Ex. 11). Farmer told the
not her that school officials would watch Skinner closely while
he was in the building (id.), though it appears nothing specific
was done to nmonitor Skinner's activities. (PI. Statement of
Facts; Farnmer Depo. at 68-71).

Inthe Court's judgment, a reasonabl e fact finder coul d
not conclude fromthis evidence that Farner, and therefore the
District, was deliberately indifferent to the allegations
agai nst Skinner. Farnmer pronptly and adequately investigated.
He kept the parent fully informed. He took remedial action he
t hought appropriate. He did not turn a blind eye to the

incident, nor can his response be fairly described as "an

16



official decision not to remedy the violation". Ki nman, 171
F.3d at 610.

In Doe v. Special School Dist. of St. Louis Cty., 901

F.2d 642 (8th Cir. 1990), a 8 1983 deliberate indifference case,
our circuit court was faced with a situation very simlar to the
present, except that the school district there perhaps had nore
notice of problem conduct. The case involved a school bus
driver who transported, and was convicted of sexually abusing,
five disabled children. Before his arrest, m sconduct on the
part of the bus driver (Cerny) had been reported to schoo

officials on a number of occasions. The superintendent had
received a report that Cerny had kissed a child on the bus. The
district's director of transportation had the sanme infornmation,
and had been told Cerny used foul |anguage on the bus. Two
ot her supervisors received conplaints that Cerny had used
profanity, kissed a boy on the bus, and pushed one of the
children down the bus steps. One of those supervisors had al so
recei ved a conpl aint that Cerny had ki ssed and "kicked a child"
and given him a "snuggle." The district area coordinator
received many of the same conplaints and, in addition, had
received a conplaint that Cerny had put his hand down a boy's
pants and had pulled a boy's pants down and spanked him

Shortly before Cerny's arrest, one of the children told the area
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coordi nator that Cerny had been touchi ng boys' crotches. See
901 F.2d at 644.

In affirmng the district court's summary judgnent
ruling that the evidence was insufficient to show that the
def endants "had notice of a pattern of unconstitutional acts and
di spl ayed deliberate indifference to or tacitly authorized the
al l eged unconstitutional conduct,"” id. at 645 (quoting Doe V.

Special School Dist. of St. Louis Cy., 682 F. Supp. 451, 455

(E.D. Mo. 1988)), the Eighth Circuit summarized its view of the
case in ternms which hold true here:

That subsequent events proved [Cerny] to be

a sexual reprobate . . . should not result
in after-the-fact I nposition of t he
requi rement of character-di scerning
omi sci ence on the part of the individual
def endants or the District. Viewed in
retrospect, some of Cerny's pre-arrest

conduct portrays his true nature with a
clarity that pre-arrest circunstances at the

most only hinted at. If negligence could
form the basis for a finding of liability,
plaintiff's showi ng m ght have been adequate
to take the case to a jury. Measur ed
agai nst the deliberate indifference-official
policy standard of liability, however,

plaintiffs have failed to establish a
subm ssi bl e case.

901 F.2d 646-47. The wevidence in this case is |ikew se
insufficient to support a finding that the District was
deli berately indifferent to the reports it received about

Ski nner's conduct .
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B. Neagl i gent Hiring, Retention and Supervision

I n 1999 t he | owa Suprene Court expressly recogni zed a cause
of action against an enpl oyer for negligent hiring, retention or

supervi si on of an enpl oyee. Godar v. Edwards, 588 N. W 2d 701, 709

(lowa 1999). Plaintiffs nust prove:

(1) that the enpl oyer knew, or inthe exercise of
ordinary care should have known, of its
enpl oyee's unfitness at the tinme of hiring;

(2) that through the negligent hiring of the

enpl oyee, the enpl oyee' s i nconpet ence, unfitness,

or dangerous characteristics proxi mately caused

the resulting injuries; and

(3) that there is sone enploynment or agency

rel ati onship between the tortfeasor and the

def endant enpl oyer.
Id. at 708-09 (quoting 27 Am Jur. 2dEnpl oynent Rel ati onshi p § 473 at
913-14 (1996)).

As anunicipality,“the District canonly be heldliablein

tort under the | owa Munici pal Tort C ains Act, | owa Code Ch. 670.° See

Keyst one El ec. Mg. Co. v. Gty of Des Mdines, 586 N. W 2d 340, 345-46

(lowa 1998); Baker v. City of Ottummva, 560 N. W2d 578, 582-83 (I owa

1997). The District argues that hiring, retention and supervi si on of

enpl oyees are di scretionary functions for whichit isimune fromtort

4 A school district falls within the statutory definition of
"municipality.” lowa Code § 670.1(2).

> Chapter 670 is also referred to as the lowa Tort Liability
of Governnmental Subdivisions Act. Keystone Mg., 586 N W2d at
345.
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liability under lowa Code 8§ 670.4(3). That provision exenpts
municipalities fromliability for:

Any claim. . . based upon the exercise or
performance or the failure to exerci se or perform
a discretionary function or duty onthe part of
the municipality or an officer or enpl oyee of the
muni ci pal ity, whet her or not the discretionis
abused.

The di scretionary functi on exceptioninthe lowa Codeisvirtually
identical tothat found in the Federal Tort Clainms Act (FTCA), 28

U S . C §2680(a). Goodmanv. City of Le Claire, 587 N. W2d 232, 236

(I owa 1998). Because of thesimlarities between state and federal | aw
onthis and other i munity provisions, "federal decisionsinterpreting
t he federal imunity provision are persuasive authority in[thelowa
Suprene Court's] interpretation of the nunicipal immunity provision."
Id. at 236. Specifically wthrespect to discretionary functions, the
| owa Supreme Court has adopted the two-step anal ysis set out by the

United States Supreme Court inBerkovitz v. United States, 486 U S.

531, 536 (1988). Goodman, 587 N.W2d at 238.

To establish application of the discretionary function
exception, it nust be shown (1) "the actionis a natter of choice for
t he acti ng enpl oyee" and (2) "the judgnment is of the kind that the
di scretionary function exception was designedto shield."|d. at 237
(quoting Berkovitz, 486 U S. at 536-37). As to the second prong of this

anal ysis, "the di scretionary functi on exception applies only to conduct
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t hat i nvol ves t he perm ssi bl e exerci se of policy judgnment." Berkovitz,
486 U. S. at 539. It does not apply where a statute, regul ation or
policy prescribes a mandatory course of action for the enployeeto

follow 1d. at 536; see United States v. Gaubert, 499 U. S. 315, 324

(1991)("if the enpl oyee viol ates [a] mandatory regul ati on, there wil |
be no shelter fromliability because thereis noroomfor choice and
the action will be contrary to policy").

Hiring, retention and supervision of an enpl oyee are
often spoken of in the sane breath, but they are three different
things. The parties do not appear to be in agreement on which
are involved in plaintiffs' cause of action. The Conpl ai nt
pl eads only negligent supervision. Conpl ai nt  745. In their
brief, plaintiffs state the case "deals with the negligent
retention and supervision of an enployee...."” Plaintiffs' Brief
at 6. Def endants categorize the action as one for negligent
hiring and supervision. Defendant's Brief at 9, 15. The Court
will assunme all three are presented, though since Skinner was
not an enpl oyee or acting as a volunteer when two of the three
prior instances of alleged m sconduct occurred, and |eft
enpl oynment i medi ately after the incidents involving Gnny, it
would be difficult for plaintiffs to prevail on a theory of
negligent retention.

The District argues its decisions with respect to the
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hiring, retention and supervision of Skinner satisfy the

Ber kovi t z/ Goodman two-step analysis so as to inmmunize it from

liability. Plaintiffs respond that |owa's nmandatory child abuse
reporting statutes deprived the District of the elenment of
choice in dealing with Skinner, and as to the second el ement,
the failure to act after notice of Skinner's m sconduct did not
i nvol ve a perm ssible exercise of policy judgnent.

Whet her to hire or retain an enployee, as well as how
to supervise him are ordinarily matters of choice for a
supervi sor charged with these functions. The lowa statutes
pertaining to child abuse reporting on which plaintiffs rely do
not prescribe a mandatory course of action which elimnates
di scretion in making these decisions in the case of school
enpl oyees accused of abuse. lowa Code § 280.17 requires the
boards of directors of public and non-public schools to
"prescribe procedures” follow ng guidelines devel oped by state
officials, for handling reports of child abuse commtted by
school enpl oyees or agents. It does not require any particular
action be taken toward the enpl oyee. Iowa Code 8 232.69(1)(b)
identifies those persons, including "a licensed school enpl oyee”
who are mandatory reporters of reasonably suspected child abuse.
The obligation to report i's mandat ory, but, beyond

i nvestigation, the statute does not say what action is to be
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taken with respect to the report. lowa admnistrative
regul ati ons require the investigation of reports of physical and
sexual abuse of students at the hands of school enployees, but
it is for the investigator to determ ne, based on the
preponderance of the evidence, whether it is |likely an incident
of abuse occurred. Ilowa Admin. Code § 281-102.8,.9.% The
regul ati ons do not specify what enploynent action is to be
taken, if any, with respect to the enployee concerned. The
District's policies’” apparently require disciplinary action in
the event of a finding of abuse agai nst an enpl oyee, but do not
speci fy what the disciplinary findings nust be.

None of the statutes and regul ations just described
prescribed a course of action for Farnmer to follow in making
deci si ons about the hiring, retention, or supervision of Skinner
inlight of the information he had about him They do not say he
could not be hired, nust be fired, or give mandatory

instructions for his supervision. It follows that the principal

6 It is unclear whether Skinner's work as a volunteer
brought himw thin the scope of these regul ati ons, which define
"school enployee” to include a volunteer "under the direction
and control of" a public school board of directors. [owa Adm n.
Code 8§ 281-102.2. See also id. at 102.3.

" In their brief in resistance to motion for summary
judgnment, plaintiffs reference "Ex. A" as the policies of the
District, however, "Ex. A" is not attached nor found anywhere in
the file.
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retained the ability to exercise judgnent and discretion in
t hese regards.

Concerning the second elenent of the discretionary
function exception, whether the enpl oyee's judgnent is the kind
that the exception was designed to shield, the Eighth Circuit
has opi ned generally that enploynment decisions which relate to
the hiring, supervision and retention of enployees are
sufficiently related to policy judgnents so as to fall within

t he exception. Tonelli v. United States, 60 F.3d 492, 496 (8th

Cir. 1995) (an FTCA case). The Tonelli court identified the
policy inmplications involved in hiring decisions as foll ows:

The post office's choice between several
potential enpl oyees invol ves the wei ghi ng of
i ndi vi dual backgrounds, office diversity,
experience and enployer intuition. These
mul ti-factored choices require the bal anci ng
of conpeting objectives, and are of the
"nature and quality that Congress intended
to shield fromtort liability."

60 F.3d at 496 (quoting United States v. S. A. Enpresa de Vi acao

Aerea Ri o Grandense (Varig Airlines), 467 U S. 797, 813 (1984));

see Red Elk v. United States, 62 F.3d 1102, 1107 (8th Cir.

1995) (involving the rape of a child by a tribal police officer;
“[t]he hiring and selection of an enployee is a discretionary
function" under the FTCA).

The District of Colunmbia Circuit in Burkhart v.

Washi ngton Metro. Area Transit Authority, 112 F.3d 1207 (D.C
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Cir. 1997)% relied on Tonelli in holding that the hiring,
training and supervision decisions of the Transit Authority were
"susceptible to policy judgnent." 1d. at 1217. The Court found
policy judgnents involved in the supervision of enployees
because supervision "involved a conplex bal ancing of budgetary
consi derations, enployee privacy rights, and the need to ensure

public safety."” 1d.; see also Beebe v. Washington Metro. Area

Transit Authority, 129 F.3d 1283, 1287-88 (D.C. Cir

1997) (applying Burkhart); Kirchmann v. United States, 8 F.3d

1273, 1277 (8th Cir. 1993) (holding that supervision of
governnment contractors is a "discretionary function"); Cooper V.

United States, 897 F. Supp. 325, 328 (WD. Tex. 1995), aff'd, 85

F.3d 624 (5th Cir. 1996)(Table); Taylor v. United States, 668 F.

Supp. 1302, 1304 (WD. M. 1987).

In Larson v. Mller, 76 F.3d 1446 (8th Cir. 1996) (en

banc) the Court considered a Nebraska discretionary function
exception simlar to lowa's in the case of a school van driver
who touched a nine year old special education student in the
vagi nal area. Some nonths prior to the incident in question the
student had reported sexually inappropriate coments by the

driver. |d. at 1451. The driver also had a prior arrest, but

8 Burkhart involved a bus driver who had al |l egedly assaul t ed
a deaf patron.
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no conviction, for alleged sexual assault of his stepdaughter,
whi ch school officials did not know about because no background
check was conducted. Id. at 451-52. The student and her
parents sued the school district for, anmong other things,
negl i gent screeni ng and supervision of the driver. 1d. at 1556.

Under Nebraska |l awthe di scretionary-function exenption
extended only "to the basic policy decisions and not to
m nisterial acts arising therefrom" Id. (quoting Koepf v.

County of York, 198 Neb. 67, 251 N.W2d 866, 870 (1977)). The

Eighth Circuit affirmed the district court's determ nation that
t he exenption i mmunized the school district fromliability.

We agree with t he di strict court's
assessnment that decisions to "investigate,

hire, fire and retain" enployees are
generally discretionary. Thus, t hese
decisions fall wthin the discretionary
function exenption and cannot be the basis
for liability on the part of the school
district.

ld. at 457.

I n viewof the "great weight" given by the | owa Suprene
Court to federal case law in this area, Goodman, 587 N. W 2d at
236, it is likely the Iowa Supreme Court would follow the |ead
of the Eighth Circuit in Tonelli and Larson, and the other
federal case authority above, to conclude that the hiring,
retention and supervision of public enployees, and specifically
enpl oyees of school districts, is sufficiently connected to
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consi derations of public policy to fall within the discretionary
function exception of |Iowa Code 8 670.4(3).°

As the District points out, several other state and
federal courts in simlar circunstances have found that the
hiring, retention, training and supervision of public enployees
i nvol ves discretionary, policy-related decisions for which a
public entity is immune fromliability under applicable state

law. See Davis v. DeKalb Cty. Sch. Dist., 996 F. Supp. 1478,

1484 (N.D. Ga. 1998); Does 1, 2, 3 and 4 v. Covington Cty. Sch.

® The | owa Suprene Court has not decided the issue. In an
unpubl i shed opinion the lowa Court of Appeals held, in a case
i nvol ving a sexual assault by a police officer who, it had been
runored, had previously sexually abused a child, that the
i nvestigation of the previous episode, as well as the retention
and supervision of the officer were discretionary-functions
within the neaning of lowa Code 8§ 670.4(3). Joyce v. City of
Creston, No. 9-037/98-0881, Ruling at 17-20 (lowa App. My 26,
1999). The Court applied the two-step analysis called for in
Goodman and Berkovitz and cited Burkhart and Tonelli
approvingly. Because the opinion was unpublished, it my not be
cited as authority, lowa R App. P. 14(e), but the ruling is
useful in predicting how the Iowa Suprenme Court would resolve
the issue. Moireover, the analysis reflected in the opinion is
per suasi ve.
It is worth noting here that a panel of the Eighth Circuit
has just held that its counterpart to lowa R App. P. 1l4(e),
Eighth Circuit Rule 28A(i) which states that unpublished
opi nions are "not precedent and parties generally should not

cite them™ is unconstitutional under Article Il of the federal
Constitution "because it purports to confer on the federal
courts a power that goes beyond the 'judicial.'" Anastasoff v.
United States, No. 99-3917, 2000 W ,at 3 (8th Cir
Aug. 22, 2000). The problem is that such a rule "expands the
judicial power beyond the limts set by Article 11l by allow ng
[the court] conplete discretion to determ ne which judicial
decisions will bind us and which will not." 1d. at 13.
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Bd., 969 F. Supp. 1264, 1285-87 (M D. Ala. 1997); C. B. v. Bobo,

659 So.2d 98, 101 (Ala. 1995); WIIloughby v. Lehrbass, 388

N. W2d 688, 700-01 (Mch. App. 1986); Doe v. Park Center Hi gh

School, 592 N.W2d 131, 135-36 (Mnn. App. 1999); Gslin v.

State, 543 N. W 2d 408, 415-16 (M nn. App. 1996); Kinpton v. Sch.

Dist. of New Lisbon, 138 Ws.2d 226, 234-36, 405 N.W2d 740,

744-45 (Ws. App. 1987). See generally 57 Am Jur. 2d Mini ci pal

Tort Liability 8 534. The Court's attention has not been

directed to any persuasive authority from another jurisdiction

hol di ng ot herwi se. 1°

10 There are some cases which have reached a different
result for reasons that distinguish them fromthe present. In
S.B.L. v. Evans, 80 F.3d 307 (8th Cir. 1996), the court found
t hat defendant, a principal and school superintendent, was not
imune fromliability for the sexual assault of two students by
a teacher he supervised because M ssouri case |aw held that
principals and superintendents were not inmune from suit for
their negligent acts and omssions. 1d. at 310. Under the
M ssouri official immunity doctrine only "public officers”
acting within the scope of their authority were immune from
liability for discretionary actions. Bolon v. Rolla Public
Schools, 917 F. Supp. 1423, 1431 (E.D. M. 1996)(quoting
Kanagawa v. State, 685 S.W2d 831, 835 (Md. 1985)(en banc)).
Princi pal s and school superintendents did not qualify as "public
officials.”" S.B.L., 80 F.3d at 310; Bolon, 917 F. Supp. at 1431-
32. In Balon, the district court held a school board nenber was
a "public official"™ under Mssouri |law, and that a claimof, in
essence, negligent hiring and supervision against the board
menber was precluded by the official immunity doctrine because
t he conduct involved "discretionary" acts. Bolon, 917 F. Supp.
at 1432.

In Doe v. Estes, 926 F. Supp. 979 (D. Nev. 1996), the
court appeared to apply the planning/operational dichotony
derived fromDalehite v. United States, 346 U. S. 15 (1953), and

(continued...)
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Plaintiffs argue that while the Tonelli court observed
generally that enployee supervision and retention falls within
the discretionary function exception, it did not apply the
exception in that case because there was a factual dispute about

whet her the federal enployer "failed to act when it had notice

of illegal behavior."” 60 F.3d at 496. "Failure to act after
notice of illegal action does not represent a choice based on
pl ausi bl e policy considerations."” [d. Plaintiffs argue this

case is in the sane posture.

As noted previously, the District, in the person of
school principal Farnmer, did act when it received notice of
al | eged i nappropriate behavior by Skinner. Each incident was
i nvestigated and Skinner was instructed on his dealings with

students following the Septenber 1995 report. Though the

10(. .. continued)

nodi fied, if not rejected, by the United States Supreme Court in
Berkovitz and Gaubert, supra at 20-21, and by the lowa Suprene
Court in Goodman, 587 N.W2d at 237-38. Applying a different
anal ytical framework, the Doe court held that hiring was a
di scretionary function, but that retention and supervision were
"operational" functions which were not exenpt from liability
under the relevant Nevada i munity statute.

Finally, the Kansas Supreme Court in Kansas State Bank
& Trust Co. v. Specialized Transp. Services, 249 Kan. 348, 819
P.2d 587 (1991), denied immunity to a school district under a
statutory discretionary function exception like lowa's because
the district's enployees had failed to follow a mandatory
reporting procedure which m ght have alerted a student's parent
to a school bus driver's sexual nolestation of her daughter. 1d.
249 Kan. at 368, 819 P.2d at 601-02. The first prong of the
di scretionary function test was not satisfied.
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District's response distinguishes Tonelli in this regard, it
serves to illustrate the policy inplications involved when a

school official is confronted with allegations |ike those made

against Skinner. It is difficult to imagine a nore sensitive
situation. The allegations have to be investigated and a
deci sion made about them In doing so in this case Farner had

to be m ndful of the strong public policy to protect children
from child abuse and his duty as principal for the care and
safety of <children placed in his charge for educational

pur poses. He also had to be careful to respond in a manner

whi ch woul d not deter the students involved, their parents, or
others fromreporting future incidents of suspected child abuse.

At the same tine, fairness to Skinner dictated that any adverse
action be supported by credible evidence. The privacy and
personal interests of both the students and Skinner had to be
borne in mnd for disclosure beyond what was necessary or an
ill-considered reaction risked harm to the reputation and
enotional well being of both accuser and accused. The bal anci ng
of all of these concerns, and the judgments which resulted from
them are grounded in policy as a review of the statutes and

regul ati ons discussed supra at 21-23 indicates. See also |owa

Code 8§ 232.67 (legislative findings concerning child abuse).

For exanple, by regulation an investigator of alleged abuse of
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a student by a school enployee is to base his or her
determ nation on the preponderance of the evidence, maintain the
confidentiality of the report of abuse to the extent possible,
and "exercise prudent discretionin the investigative process to
preserve the privacy interest of the individuals involved."
|l owa Adm n. Code 8§ 281-102.8(4), (5), .9(3),(4). Investigation
of conplaints |like those | odged against Skinner prior to the
incident with G nny and the deci sion about what, if any, action
shoul d be taken in response to themare "necessarily beset with
pol i cy-maki ng considerations.” Oslin, 543 N.W2d at 416; see
Doe 592 N. W 2d at 136.

Plaintiffs' «claim against defendant for negligent
hiring, retention and supervision is a claim based upon the
exercise, or failure to exercise or perform a discretionary
function and, accordingly, the defendant District is exenpted
fromliability by Ilowa Code § 670.4(3).

I V.

Def endant Ottumwva Conmmunity School District's Mtion
for Summary Judgnent will be granted as to all of plaintiffs
clainms against the District. However, no judgnment wll be
entered at this time. Default proceedi ngs concerning the clains
agai nst Defendant Skinner are pending. The Court wll defer

entry of judgment on the clainms against the District until the
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bi furcated proceedings involving Skinner are conpleted. The
final pretrial conference and trial of the clains against the
District now set for Septenber 8, 2000 and Septenmber 25, 2000
respectively are cancel ed.

I T 1S SO ORDERED

DATED t hi s day of August, 2000.

ROSS A. WALTERS
CHI EF UNI TED STATES MAG STRATE JUDGE
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